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The NATIONAL LONG-TERM CARE OMBUDSMAN RESOURCE CENTER (NORC)

was established as a result of 1992 amendments to the Older Americans Act. Its purpose is

to enhance the skills, knowledge, and management capacity of the State Long-Term Care
Ombudsman Programs. The Center provides national technical assistance, training and
information dissemination, serving as a resource on Ombudsman Programs funded by State
Agencies on Aging. The Center is administered by The National Consumer Voice for Quality
Long-Term Care, in cooperation with the National Association of States United for Aging and
Disabilities. For more information contact the Center at 1001 Connecticut Ave., NW,

Suite 632, Washington, DC 20036, (202) 332-2275, Fax: (202) 332-2949, www.ltcombudsman.ory.

The NATIONAL ASSOCIATION OF STATES UNITED FOR AGING AND DISABILITIES
(NASUAD) was founded in 1964 under the name National Association of State Units on
Aging (NASUA). In 2010, the organization changed its name to NASUAD in an effort to
formally recognize the work that the state agencies were undertaking in the field of disability
policy and advocacy. Today, NASUAD represents the nation’s 56 state and territorial agencies
on aging and disabilities and supports visionary state leadership, the advancement of state
systems innovation and the articulation of national policies that support home and community-
based services for older adults and individuals with disabilities, and their caregivers. The
mission of the organization is to design, improve, and sustain state systems delivering home
and community-based services and supports for people who are older or have a disability,

and their caregivers. For more information, contact: NASUAD, (202) 898-2578,

Fax: (202) 898-2583, www.nasuad.org.

The NATIONAL CONSUMER VOICE FOR QUALITY LONG-TERM CARE was founded
out of public concern for the quality of care in nursing homes in 1975, as the National
Citizens’ Coalition for Nursing Home Reform. This consumer-based nonprofit organization
advocates for public policies that support care and quality of life in all long-term care settings.
With the expanded focus to advocate for people who need long-term care in any setting,

the name was changed to The National Consumer Voice for Quality Long-Term Care. The
Consumer Voice empowers and educates consumers and families by providing them with the
knowledge and tools to advocate for themselves and their loved ones. Its members comprise a
diverse, national coalition of consumers, citizen advocacy groups, state and local long-term care
ombudsmen, lawyers, professional groups, frontline workers and unions, concerned providers,
national organizations, and family and resident councils. For more information contact:

The Consumer Voice at 1001 Connecticut Ave., NW, Suite 632, Washington, DC 20036,
(202) 332-2275, Fax: (202) 332-2949, www.theconsumervoice.ory.
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INTRODUCTION

Why an Ombudsman Program Primer for
State Agencies?

Ombudsman: a Swedish word meaning agent, representative, or someone who
speaks on behalf of another.

tate Long-Term Care Ombudsman programs (Ombudsman programs) serve as advocates

for residents of nursing homes, board and care homes, assisted living and similar adult
care facilities. They work to resolve problems of individual residents and to bring about
improvements to residents’ care and quality of life at the local, state, and national levels.
Begun in 1972 as a demonstration program, Ombudsman programs today exist in all
States, the District of Columbia, Puerto Rico and Guam, under the authorization of, and
appropriations to implement, the Older Americans Act (OAA). These states and territories
have an Office of the State Long-Term Care Ombudsman (the Office), headed by a full-time
State Long-Term Care Ombudsman (the Ombudsman)!.

This Primer is intended to support State Agency? Directors to understand the unique

role of the State Long-Term Care Ombudsman Program. By Congressional intent, the
administration and functions of the Ombudsman program are in many ways distinct from
other programs administered by State agencies. For instance, unlike most OAA programs, this
is a statewide program, headed by the Ombudsman, who heads the Office of State Long-
Term Care Ombudsman and leads the Ombudsman program under an established set of
policies and procedures. These federal provisions also mean that the Ombudsman program
may not easily fit within a typical agency structure. While the Ombudsman may work as a
state employee or under the direction of the State Agency director, the Ombudsman does
have specific functions that require independence and autonomy. The Ombudsman’s duties
also require a good working relationship among agencies that support the intent of the Older
Americans Act as laid out in the statute and the implementing regulation for the Long-Term
Care Ombudsman Program. The Ombudsman collaborates with the State Agency to design
and implement an elder rights agenda within the Aging Network but must represent long-
term care residents autonomously.

In this document, Ombudsman refers to the State Long-Term Care Ombudsman who heads the Office of the State Long-Term
Care Ombudsman as stipulated in the OAA.

The term State Agency, State Unit on Aging, State unit and State agency are sometimes used interchangeably and have the same
meaning.

National Association of States United for Aging and Disabilities (NASUAD)



In 2015, the Administration for Community Living (ACL) promulgated the first federal
regulation specifically focused on the Ombudsman program and aimed to create greater

alignment and consistency across state Ombudsman programs. The regulation provides
clarification and delineation around the functions and responsibilities of the Ombudsman
program and the State Agency. The regulation also articulates specific provisions for State
Long Term Care Ombudsman operations, such as conflict of interest, exemption from
mandatory reporting requirements, among other key requirements.

Throughout this Primer, you will find boxes titled “For Consideration,” “Conversation
Starters,” “In Practice,” and “Key Resources” to highlight the unique aspects and resources
of the program. The “For Consideration” prompts may assist State Agency Directors to think
through key points regarding State Agency responsibilities to the Ombudsman program and
the “Conversation Starters” invite State Agency Directors to initiate conversations with the

Ombudsman.

Get to know the Ombudsman

The Ombudsman has unique expertise and understanding of long-term care

services and supports, offers an independent perspective, and has direct, open

lines of communication with residents in long-term care facilities. Developing an
understanding of the Ombudsman program work and communicating with them
regularly gives the State Agency Director a compelling perspective of the consumer’s
experience with long-term supports and services.

State Long-Term Care Ombudsman Program: 2019 Revised Primer for State Agencies



OLDER AMERICANS ACT
REQUIREMENTS

Older Americans Act

In 1972 Congress established an Ombudsman program to help provide a source of
independent support to nursing home residents. The Ombudsman program provides
information to consumers about their long-term care options, works to resolve problems on
behalf of residents, and advocates from improvements in the long-term services and supports
system. The Ombudsman program has several characteristics that are unique to this program
and are unlike other parts of the OAA. The OAA includes provisions that aim to protect
vulnerable elders by strengthening the Long-Term Care Ombudsman Program and elder
abuse screening and prevention efforts.

The 2016 OAA clarified two functions of the Ombudsman program including?:
Clarification that the Long-Term Care (LTC) Ombudsman program has the authority

to serve (and utilize OAA appropriations to serve) residents of long-term care facilities,
regavdless of age. Section 711(6) reads, “The term ‘resident’ means an individual who resides

in a long-term care facility.”

The provision related to residents transitioning from a long-term care facility to a home
care setting 712(a)(3) FUNCTIONS.—The Ombudsman... shall, personally or through
representatives of the Office...

(I) when feasible, continue to carry out the functions described in this section on behalf
of residents transitioning from a long-term care facility to a home care setting; ...

ACL interprets the term “when feasible” to mean that Ombudsman programs shall serve

this expanded population when adequate resources exist, without diminishing services to the
resident population. ACL interprets this provision to authorize the use of OAA appropriations
by states for LTC Ombudsman program services to individuals living in a home care setting

only during a transition period.*

3 This excerpt of the ACL frequently asked question on the OAA reauthorization is not a comprehensive review of all OAA
reauthorization provisions; see betps://www.aclgov/about-ncl/authorizing-statutes/older-americans-act for a full review of the
2016 OAA reauthorization.

4 This excerpt of the ACL frequently asked question on the OAA reauthorization.

National Association of States United for Aging and Disabilities (NASUAD)



Elder Rights and the Long-Term Care
Ombudsman Program

Title VII of the Older Americans Act includes the Ombudsman programs (Chapter 2),
Programs for Prevention of Elder Abuse, Neglect, and Exploitation (Chapter 3) and State
Legal Assistance Development Program (Chapter 4). These sections are together under
Elder Rights to emphasize multi-disciplinary and collaborative approaches to promoting the
health safety, welfare, and rights of long-term care residents and supports the State agency’s
coordination of programs [to address elder abuse, neglect and exploitation] with other state
and local program and services for the protection of vulnerable adults.®

The goal for the State LTC Ombudsman Program, legal assistance, and the elder abuse
prevention programs is to develop strong linkages, both inside and outside the traditional
aging network, to support older persons’ advocacy needs. In developing an elder rights
system, each state is required to:

= Obtain the views of older persons, Area Agencies on Aging, service providers, and other
interested persons and entities regarding Title VII programs

®  Identify and prioritize statewide elder rights activities;® and

= Coordinate, to the greatest extent possible, Ombudsman services with legal assistance
provided under section 306(a)(2)(C), through adoption of memoranda of understanding
and other means.”

Throughout their history, Ombudsmen have built skillful coalitions and successtully
negotiated agreements with a variety of agencies and programs, and involved residents and
families in developing their advocacy agenda. This creates an interesting dynamic as the
Ombudsman partners with the state to design and implement an elder rights agenda and
administer a program within the Aging Network but is also responsible for independently
representing long-term care residents.

5 Section 721(d) of the Act.
¢ Section 705 of the Act.
7 Section 712 of the Act.
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Long-Term Care Ombudsman Program

The Older Americans Act calls upon the Ombudsman?® to be responsible for the management,
including the fiscal management, of the Office of the Ombudsman and to personally or
through representatives of the Office:

= Identify, investigate, and resolve complaints made by or on behalf of residents.
®  Provide information to residents about Long-Term Services and Supports (LTSS).
= Ensure that residents have regular and timely access to Ombudsman program services.

= Represent the interests of residents before governmental agencies and seek administrative,
legal, and other remedies to protect residents.

= Analyze, comment on, and recommend changes in laws and regulations pertaining to the
health, safety, welfare, and rights of residents.

= Promote the development of and assist citizen advocacy groups that want to protect the
well-being and rights of residents.
m  Provide technical support for the development of resident and family councils to protect

the wellbeing and rights of residents.

IN'PRACTICE

Many individuals living in long-term care facilities, as well as their family members,
may not have regular access to the internet, so it is likely Ombudsman programs will
continue to need to make resources and information available in print (e.g., fact sheets
regarding resident rights, posters about the Ombudsman program).

INTRODUCTION TO THE
OMBUDSMAN PROGRAM RULE

his section reviews significant portions of the Ombudsman program federal rule 45 CFR

Part 1324 with supporting reference to the Older Americans Act. The functions of the
Ombudsman program were outlined in the OAA since the creation of the program in the 1970s;
however, regulations were not promulgated specifically focused on States’ implementation of the
program. In the absence of regulation, there has been significant variation in the interpretation
and implementation of these provisions among states. The State Long-Term Care Ombudsman
Programs rule, published in February 2015, became effective on July 1, 2016.

8 This is a broad overview of the functions and responsibilities. For specific details see Section 712 SEC. 712. State Long-Term
Care Ombudsman Program of the Older Americans Act. hetps://www.acl.gov/node/650/
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Purpose of the Rule: Administration for Community
Living Perspective

“AoA believes that consumers (particularly residents of long-term care facilities) and
long-term care providers will benefit from the implementation of this rule. Consumers
and other complainants across the country will receive services from Ombudsman
programs with more consistent quality and efficiency of service delivery. For years,
States, Ombudsmen, and representatives of the Offices of State Long-Term Care
Ombudsmen have reported to AoA that they have found some provisions of the

Act confusing to implement. This rule seeks to provide the clarity that Ombudsman
program stakeholders have requested.”

Administration on Aging/Administration for Community Living, preamble of the
Long-Term Carve Ombudsman Program Rule, 7704 Federal Register / Vol. 80, No. 28 /
Wednesday, February 11, 2015 / Rules and Regqulations

The rule addresses:

= Responsibilities of key figures in the system, including the Ombudsman and
representatives of the Office of the Ombudsman;

State agency responsibilities related to the Ombudsman program;

Responsibilities of the entities in which LTC Ombudsman programs are housed;

Criteria for establishing consistent, person-centered approaches to resolving complaints on
behalf of residents, including the role of LTC Ombudsman programs in resolving abuse
complaints; and

Processes for identifying and remedying organizational and individual conflicts of interest
so that residents have access to effective, credible Ombudsman services.

KEY RESOURCES

This Primer does not intend to cover all aspects of the Ombudsman program rule or
the Older Americans Act. Visit the National Long-Term Care Ombudsman Resource
Center (NORC) website, Long-Term Care Ombudsman Program Final Rule page for
links to the Rule and materials created by the Administration for Community Living
and NORC. This page is your one-stop for frequently asked questions, webinars, issue
briefs, side-by-side charts, technical assistance responses, and state resources regarding

the Rule. betp://ltcombudsman.ong/library/fed_laws/ltcop-final-rule.

State Long-Term Care Ombudsman Program: 2019 Revised Primer for State Agencies
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THE OMBUDSMAN PROGRAM
RULE: KEY PROVISIONS

culmination of several years of collaborative work with states and other partners, this
ule guides implementation of the portions of the OAA governing grants to states for

operation of Long-Term Care Ombudsman Programs.’

KEY RESOURCES

Program Structure

Visit NORC’s Ombudsman Program Structure and Management page for more
information, including the State Long-Term Care Ombudsman Programs: Organizational
Structure report hetp://lcombudsman.org/omb_support/pm/structure-management

Establishment of the Office of the
State Long-Term Care Ombudsman

The rule, in accordance with the OAA, requires the State agency to establish the State Long-
Term Care Ombudsman Office as a “distinct entity” that is “separately identifiable” in order
to provide ease of access for residents and complainants and to effectively meet other statutory
requirements of the Office. The State agency may establish and operate the Office, and carry
out the program, directly, or by contract or other arrangement with any public agency or
nonprofit private organization.

TONYV

Program Structure

What are your state program’s strengths and weaknesses regarding:

= Visibility and accessibility of the program:?

= Conflicts of interest with other entities?

What efforts has the program made to address identified weaknesses?

What structural changes could the program make to address such weaknesses?

What are the benefits and challenges regarding program effectiveness and collaboration
in the current structure?

¢ This overview does not cover all provisions of the regulation, to view the full regulation see 45 CFR 1324.

National Association of States United for Aging and Disabilities (NASUAD)



Policies and Procedures

Policies and procedures specify how the Ombudsman program is carried out in accordance

with the Act. Some states convey legal authority upon the Ombudsman to establish

policies and procedures, in consultation with the State agency. In states that do not

have a law that provides the Ombudsman with legal authority to establish policies and

procedures, the Ombudsman shall recommend policies and procedures to the State agency

or other agency in which the Office is organizationally located, and such agency shall

establish Ombudsman program policies and procedures. The development of policies and

procedures must include consultation with the agencies hosting local Ombudsman entities

and with representatives of the Office.

The policies and procedures must address the following provisions:

Program administration to monitor local Ombudsman entities by the Ombudsman;
standards of promptness for complaint responses;

Procedures for access to facilities, residents, and appropriate records;
Procedures for Disclosure
e Disclosure is prohibited unless there is resident consent.

o Must address steps required in order to disclose resident identifying information for
purposes of complaint resolution.

o Must clarify that the files, records, and information maintained by the Ombudsman
program may be disclosed only at the discretion of the Ombudsman.

e Must exclude the Ombudsman and representatives of the Office from abuse reporting
requirements, including when such reporting would disclose identifying information
of a complainant or resident without appropriate consent or court order.

Conflicts of interest of both individual and organizational.

Systems advocacy require the Office has sufficient authority to carry out its statutory
responsibilities, as the Office determines is appropriate, and regardless of
State lobbying laws.

Designation establish the criteria and process by which the Ombudsman shall
designate and refuse, suspend, or remove designation of local Ombudsman entities and
representatives of the Office.

Grievance process describe the receipt and review of grievances regarding the
determinations or actions of the Ombudsman and representatives of the Office.

State Long-Term Care Ombudsman Program: 2019 Revised Primer for State Agencies 11
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= Determinations of the Office the Ombudsman, as head of the Office, shall be able
to independently make determinations and establish positions of the Office, without

necessarily representing the determinations or positions of the State agency or other
agency in which the Office is organizationally located, regarding;:

o Disclosure of information maintained by the Ombudsman program.

e Recommendations to changes in Federal, State and local laws, regulations, policies
and actions pertaining to the health, safety, welfare, and rights of residents.

e Provision of information to public and private agencies, legislators, the media,
and other persons, regarding the problems and concerns of residents and
recommendations to address those problems and concerns.

Policies and Procedures

= In your state, does the Ombudsman have the legal authority to establish policies
and procedures?

= Are there any remaining policies and procedures to complete?

= Are there any roadblocks to achieving full implementation of the Ombudsman
program regulation?

= Have representatives of the Office and local Ombudsman entities (if applicable)
received training on the program policies and procedures?

KEY RESOURCES

Ombudsman Program Policies and Procedures

Visit NORC’s Policies and Procedures page for state Ombudsman program examples.
(bttp://ltcombudsman.org/omb_support/pm/policies).

National Association of States United for Aging and Disabilities (NASUAD)



Functions and Responsibilities of the
State Long-Term Care Ombudsman

The Ombudsman, as head of the Office, has the responsibility for the leadership and
management of the Office in coordination with the State agency, and, where applicable,
any other agency carrying out the Ombudsman program. This management includes
programmatic oversight of the local Ombudsman entities and representatives of the Office.

Functions and Responsibilities

In addition to the complaint investigation and systems advocacy previously described,
the Ombudsman, as head of a unified statewide program, is responsible for a variety of
programmatic functions. The Ombudsman must:

1. Require representatives of the Office to fulfill the duties in accordance with Ombudsman
program policies and procedures.

2. Determine the use of the fiscal resources appropriated or otherwise available for the
operation of the Office.

3. Designate local Ombudsman entities, staff and volunteer representatives of the Office,
including the following programmatic requirements

e Review and approval of plans or contracts governing local Ombudsman entity
operations, including, where applicable, through Area Agency on Aging plans, in
coordination with the State agency.

e Monitor local Ombudsman entities.
o Establish certification training requirements for purposes of designation.
o Investigate allegations of misconduct by representatives of the Office.

e Implement procedures for refusal, suspension, or removal of designation of entities

and representatives.

State Long-Term Care Ombudsman Program: 2019 Revised Primer for State Agencies 13



Program Management

= Do all individuals who may need Ombudsman program services have access
to the program?

o Do they receive timely responses to their complaints?
e What is your standard of timeliness?

o Within the past year, what has the Ombudsman program done to try to address
consumer access to the program?

= How frequently do representatives of the Office submit their complaint and
activity data?

= Do you see differences in complaint trends between nursing homes and board
and care facilities? If you do, how do you and the Ombudsman understand the
differences?

=  How does the Ombudsman determine the use of fiscal resources appropriated or
otherwise available for the operation of the Office?

= What can the State agency do to support the program’s efforts?

IN"PRACTICE

Reporting to the Assistant Secretary for Aging:
National Ombudsman Reporting System (NORS)

States fulfill their obligation to report to the Assistant Secretary by reporting their
NORS data in the ACL approved software-reporting system. NORS data includes
numeric data on cases, complaints and program activities and narratives on systems
issues, complaint examples and organizational conflicts of interest identification
and remedies. ACL’s Office of Long-Term Care Ombudsman Programs welcomes
Ombudsman program reports in other formats in addition to the submission of the
annual NORS report.

14  National Association of States United for Aging and Disabilities (NASUAD)



Annual Report

The Ombudsman is to independently develop and provide final approval of an annual
report. The report is to be available to the public and submitted to the Assistant Secretary,
the Governor, the state Legislature, the State Agency, the State Licensing and Certification
Agency, and other appropriate entities. The report must:

= Describe the activities carried out by the Office in the year for which the report is
prepared;
= Contain analysis of Ombudsman program data;

= Describe evaluation of the issues experienced by, and the complaints made by or on behalf
of residents;

= Contain policy, regulatory, and /or legislative reccommendations for improving quality of
the care and life of the residents; protecting the health, safety, welfare, and rights of the
residents; and resolving resident complaints and identified problems or barriers;

= Contain analysis of the success of the Ombudsman program, including success in
providing services to residents of, assisted living, board and care facilities, and other similar
adult care facilities; and

Describe barriers that prevent the optimal operation of the Ombudsman Program.

FOR CONSIDERATION

Data

= Are there opportunities for the State agency to utilize NORS data in developing
state plan goals and objectives?

Data

=  How is NORS data used for advocacy and program management?

= What would improve your ability to use NORS data for advocacy and program
management?

= What types of trends (complaints, visits, volunteer numbers, etc.) have you
identified?

State Long-Term Care Ombudsman Program: 2019 Revised Primer for State Agencies
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Coordination with Other Entities

KEY RESOURCES

Visit NORC’s Program Management page for information regarding collaborating

with other entities, including two toolkits (Long-Term Care Ombudsman Programs
and Legal Assistance Developers Collaboration Toolkit and Long-Term Carve
Ombudsman Programs and Protection & Advocacy Agencies Collaboration Toolkit),
bttps://ltcombudsman.org/omb_support/pm. These Toolkits include sample
Memorandum of Understanding (MoU) and a MoU template.

The Rule requires Ombudsman program coordination with entities, such as Older Americans
Act-funded legal assistance providers, Protection and Advocacy Systems, and the State
Licensing and Certification Agency, but the nature of that coordination may vary. While
memoranda of understanding are a common approach to clarify and formalize a working
relationship between entities, they may not be the best mechanism to promote successful
coordination in every instance. However, the Act specifically requires adoption of memoranda
of understanding with respect to coordination with one entity: Title IIIB legal assistance
providers and the State’s Legal Assistance Developer.

Coordination with Other Agencies

= Does the program have Memoranda of Understandings (MOUs) with other
programs to ensure each program understands what services each can provide and
how and when they will work together (e.g., OAA-funded legal assistance providers,
Adult Protective Services (APS), State Licensing and Certification Agency)?

=  How does the Ombudsman program work with other state agencies or programs,
such as State, Licensing and Certification Agency, APS, Protection and Advocacy,
the Legal Assistance Developer? Can you share examples of coordination with each
of these entities?

= What barriers have been identified which prevent the program from working more
closely with regulatory agencies and other advocacy programs?

= What can the State agency do to facilitate a coordinated advocacy approach?

National Association of States United for Aging and Disabilities (NASUAD)



State Agency Responsibilities Related to the
Ombudsman Program

The State agency has distinct responsibilities to the program including assurance of
Ombudsman compliance with the OAA and the rule and that the Ombudsman program has
sufficient authority and access to facilities, residents, and information needed to perform the
functions, responsibilities, and duties of the Office.

The State Agency is to Provide

= Training opportunities—a State agency may utilize Title IIIB and Title VII funding for
this purpose.

®  Personnel supervision and management for the Ombudsman and representatives of the
Office who are employees of the State agency, including assessment of Office fulfillment of
functions.

= Contract monitoring, including fiscal monitoring, where applicable; and may request
reports of aggregated program data for this purpose.

Additionally, the State agency is to ensure—regardless of the organizational placement of
Office—that

= Reviews of files, records or other information maintained by the Ombudsman program is
consistent with the rules governing disclosure limitations.

= It has mechanisms to prohibit and investigate allegations of interference, retaliation, and
reprisals regarding Ombudsman program duties and provide for sanctions.

= provides for adequate legal counsel for the program that has competencies relevant to the
legal needs of the program and of residents and is without conflict of interest.

= requires the Office to provide final approval of an annual report.

IN'PRACTICE

NORC hosts an annual national training conference for State Ombudsmen and provides
orientation training for new State Ombudsmen. The OAA states that the State Agency
must “ensure that the Ombudsman or a designee participates in training provided
by the National Ombudsman Resource Center” [OAA Section 712 (h)(4)].

Although many of the functions of the Ombudsman program by their very nature are to be
autonomous from other State agency operations, there are important prescribed functions
for the State agency concerning the program. For example, the Older Americans Act requires
the State agency to ensure that the Ombudsman sets expectations for both staft training and
monitoring of local Ombudsman entities.

State Long-Term Care Ombudsman Program: 2019 Revised Primer for State Agencies 17
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TONYV

Program Monitoring
= What is your assessment of the quality of the Ombudsman program in our state?

e What efforts has the program made to involve consumers and other
stakeholders in assessing program effectiveness and quality?

= How can the program improve the quality of services?

= Do you routinely review NORS data to ensure data quality?

FOR CONSIDERATION

= As the State agency Director, how do you assess whether the Ombudsman
program is performing all the functions, responsibilities, and duties required of the
Ombudsman and representatives of the Office?

= Does your Ombudsman program provide your State agency with data (for example,
monthly or quarterly reports for monitoring purposes)?

Legal Counsel

Specific State agency requirements related to legal counsel include:

= Representation of “any representative of the Office against whom suit or other legal action
is brought or threatened to be brought in connection with the performance of the official
duties.” (Older Americans Act Section 712(g)(1)(B); 45 CFR 1324.15(j)(1)(iii)).

= Legal counsel for “advice and consultation needed to protect the health, safety, welfare,
and rights of residents.” In addition, legal counsel is required to be available to “assist the
Ombudsman and representatives of the Office in the performance of the official duties of
the Ombudsman and representatives.” (OAA Section 712(g)(1)(A); 45 CFR 1324.15(j)

(D)D)
Depending on identified programmatic needs, examples could include legal advice related to:

= Developing programmatic policies or legal documents (e.g., program regulations,
contracts, and policy and procedure manual reviews).

= Systems advocacy on behalf of resident interests (e.g., review of legislation, drafting of
recommended legislative or regulatory language).

= Complaint resolution for complex cases, including those that involve legal issues.

= Adpvice, drafting responses, and /or representation in response to formal requests for
disclosure of program information (e.g., depositions, subpoenas, interrogatories, public
records requests).

National Association of States United for Aging and Disabilities (NASUAD)



The Ombudsman, in coordination with the State agency, may beneficially assess their

programmatic needs for legal assistance and determine unmet needs for access to adequate,
available, competent, and conflict-free legal counsel. It is possible that one law firm or
attorney can best serve the Ombudsman program legal needs. Alternatively, the Ombudsman
program may need to access legal services from a variety of sources depending on the legal
needs. Merely having an Ombudsman or representative of the Office who is a licensed
attorney is not sufficient by itself to meet the requirements of the Rule.'®

Responsibilities of Agencies Hosting Local
Ombudsman Entities

States with local Ombudsman entities may divide some responsibilities between the host
agency and the Ombudsman. For example, the host agency may retain the authority over the
personnel functions of the agency, such as hiring and firing. However, the Ombudsman must
have responsibility for the programmatic functions of the Ombudsman program, including
designation and de-designation of representatives of the Office."!

Representatives of the Office, including those hired by (or volunteers managed by) a local
Ombudsman entity, are to be accountable to the head of the Office (i.c., the Ombudsman)
for purposes of Ombudsman program operations. For example, they must follow the
policies, procedures, and guidance of the Ombudsman regarding complaint processing
and other Ombudsman program activities. In addition, the Ombudsman must provide
technical assistance to representatives of the Office. (OAA Section 712(a)(3)(F); 45 CFR
1324.13(a)(06)).

Duties of the Representatives of the Office

Through designation, both paid, and volunteer representatives of the Office address
complaints and must follow the programs policies and procedures about receiving and
resolving complaints. Representatives of the Office are typically the “eyes and ears” of the
Ombudsman program, addressing resident complaints; supporting resident and family
councils; and educating residents, families, facility staff, and other stakeholders on resident
rights, quality care, and similar matters. This unique role allows the Ombudsman to expand
the reach of the program throughout the state.

A key duty of representatives of the Office is to identify, investigate, and resolve complaints
made by or on behalf of residents. The Ombudsman program rule clarifies many aspects of
complaint handling to support the representatives of the Office in conducting person-centered
problem solving and complaint resolution.

The 2015 Ombudsman rule clarifies the Ombudsman program role related to abuse, neglect,
or exploitation complaints where residents are unable to communicate informed consent; it

also provides guidance on what to do when the Ombudsman or representative of the Office
personally witnesses abuse. These provisions support the Ombudsman program to assist those
residents in need of intervention to address suspected abuse, neglect or exploitation.

1045 CFR 1324.15(j)(3)).
11 ACL Frequently Asked Questions (FAQ) https://www.acl.gov/node/762
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Person-Centered Complaint Processing Approach

The Ombudsman or Representative of the Office shall support and maximize resident
participation by:

= Offering privacy;

= Discussing the complaint with the resident (and/or resident’s representative) in order to:

+ Determine the perspective of the resident;

Reque